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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

Department 21 

 
   

    

1. 9:01 AM CASE NUMBER:  MSC21-00055 
CASE NAME:  WRIGHT VS MEALS ON WHEELS DIABLO REGION 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE AMENDED COMPLAINT FILED BY CELESTINE 
WRIGHT  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Plaintiff Celestine Wright’s (“Plaintiff”) Motion for Leave to File First Amended 

Complaint (“Motion”). For the reasons set forth below, Plaintiff’s Motion is granted.  

Procedural Background  

Plaintiff filed the original Complaint (“Complaint”) in this matter on January 7, 2021. The Complaint 
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alleged six causes of action: (1) Unlawful Race Discrimination; (2) Unlawful Sex Harassment; (3) 

Failure to Maintain Environment Free From Harassment; (4) Unlawful Retaliation; (5) Unequal 

Pay/California Fair Pay Act; and (6) Negligent Supervision.  

At the time the Complaint was filed, Plaintiff was still employed by Defendant Meals on Wheels 

Diablo Region (“Defendant” or “MOW”). Plaintiff was on paid administrative leave since 

approximately May 2020, which was changed to medical leave at some point due to a required 

surgery she had sometime before filing the Complaint.  

In March 2022, after filing the Complaint, Plaintiff returned to work. She alleges that since returning 

to work she was subject to additional acts of harassment, discrimination, and retaliation. In addition, 

she was terminated by Defendant on June 17, 2022. Based on these new events, which transpired 

since the filing of the original Complaint, Plaintiff seeks to amend the Complaint to add new factual 

allegations as well as two additional causes of action, namely: (7) Denial of Reasonable 

Accommodation and (8) Wrongful Termination.  

Standard 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to amend its 

pleadings. There is “a policy of great liberality in permitting amendments to the complaint at any 

stage of the proceedings, up to and including trial [citations]…” (Magpali v. Farmers Group (1996) 48 

Cal.App.4th 471, 487.) Leave to amend can be denied where there is “‘inexcusable delay and probable 

prejudice to the opposing party’… [Citation.]” (Ibid.) However, even if there is unreasonable delay, “it 

is an abuse of discretion to deny leave to amend where the opposing party was not misled or 

prejudiced by the amendment.” (Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 

1048.) “[I]t is a rare case in which ‘a court will be justified in refusing a party leave to amend his 

pleadings so that he may properly present his case.’” (Morgan v. Superior Court of Los Angeles County 

(1959) 172 Cal.App.2d 527, 530 quoting Guidery v. Green (1892) 95 Cal. 630, 633.)  

“Generally, leave to amend must be liberally granted [Citation], provided there is no statute of 

limitations concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical 

evidence, or added costs of preparation.” (Solit v. Tokai Bank (1999) 68 Cal.App.4th 1435, 1448.) A 

party opposing amendment must demonstrate that permitting the amendment will cause it to suffer 

prejudice. (Rickley v. Goodfriend (2013) 212 Cal.App.4th 1136, 1159; see also Mesler v. Bragg Mgmt. 

Co. (1985) 39 Cal.3d 290, 296-297.) 

Analysis 

As Plaintiff explains, she could not have included the allegations contained in the First Amended 

Complaint (“FAC”) in the original Complaint, as the conduct occurred after the Complaint was filed. 

Also, the two additional causes of action only accrued after the filing of the Complaint – as they relate 

to Plaintiff’s treatment upon returning to work in March 2022 and her termination in June 2022 – 

approximately two and five months, respectively, after the filing of the Complaint. Shortly after 
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Plaintiff was terminated, Plaintiff’s counsel prepared a Department of Fair Employment and Housing 

complaint and requested a Right to Sue Letter. (Declaration of Margaret J. Grover (“Grover Decl.”) 

¶6.)  

Thereafter, on August 8, 2022, less than two months after Plaintiff was terminated, Plaintiff’s Counsel 

emailed Defense Counsel a copy of the FAC and asked if Defendant would stipulate to its filing. 

Defendant would not agree to stipulate to the filing of the FAC. This resulted in the current motion.   

 Declaration 

Defendant first argues that the Motion should be denied as Plaintiff’s Counsel did not include an 

appropriate declaration in support of the Motion. In accordance with California Rule of Court 3.1324 

(mistakenly cited by Defendant as Rule 327) a party submitting a motion to amend a pleading must 

include a declaration which “must specify”: (1) the effect of the amendment, (2) why the amendment 

is necessary and proper, (3) when the facts giving rise to the amended allegations were discovered, 

and (4) the reasons why the request for amendment was not made earlier. (Cal. R. Ct. 3.1324(b).)  

Plaintiff’s opening Motion does not include a declaration that meets the above criteria. The Motion 

itself, does, however, address each of these topics. Plaintiff explains the substantive changes made in 

the FAC, and notes that the FAC will add two new causes of action and seeks injunctive relief, which 

was not previously sought. (Motion at 2:24-6:6.) It explains that the amendment is necessary and 

proper so as to include all related causes of action in one action, instead of being required to file a 

separate lawsuit alleging the new claims. (Id. at 7:24-27.) The Motion explains that the facts giving 

rise to the FAC took place after the original Complaint was filed. (Id. at 7:5-10.) This also explains why 

the request for amendment was not made earlier. Plaintiff’s Counsel promptly filed the instant 

Motion after requesting a Right to Sue Letter and being rebuffed by Defendant in her attempt to 

obtain a stipulation to file the FAC.  

Plaintiff’s Counsel remedied the absence of the declaration by filing a supplemental declaration 

providing the above information.  

Prejudice  

Although there is a policy in great liberality in permitting amendment to the complaint at any stage of 

the proceedings, “this policy should be applied only ‘where no prejudice is shown to the adverse 

party…’” (Magpali, supra, 48 Cal.App.4th at 487.)  

Defendant contends that it would be prejudiced if Plaintiff is allowed to amend as it would “reopen 

the pleading stage and would also significantly increase the discovery burden placed upon” it. (Opp. 

at 4:19-20.) It states that it has propounded a first set of written discovery and taken the first session 

of Plaintiff’s deposition, and would need to “re-do the discovery and deposition preparation it has 

already completed,” if Plaintiff is allowed to amend. (Id. at 4:20-25.) Defendant also claims it would 

be “forced to incur substantial additional attorney’s fees if it is forced to defend itself against the 
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proposed additional causes of action…” (Id. at 4:26-28.)  

To begin with, ‘re-opening’ the pleading stage is not a substantial prejudice, especially in the current 

case where the new allegations directly relate to those already asserted in the Complaint and arose 

after the original Complaint was filed. It is also not unusual for there to be more than one round of 

written discovery in a matter. Needing to issue new written discovery directed toward the two new 

causes of action is not prejudicial. As for deposition of Plaintiff, the Parties agree that the only the 

‘first session’ of her deposition was taken, which lasted less than and day and was not completed. 

(Opp. at 4:20-22; Supp. Decl. ¶14.) Thus, continuing a deposition which was already going to be 

continued is not prejudice.  

With regard to Defendant’s argument regarding increased costs, as Plaintiff explains, if leave is not 

granted she will just need to file a separate lawsuit to allege the new claims. Defendant does not 

explain how such a situation would keep it from needing to incur attorney’s fees and costs in 

defending that separate lawsuit – or how it would be cheaper and more efficient to defend two 

separate but intertwined matters as opposed to a single case with all the related issues. “[I]t is 

irrelevant that new legal theories are introduced as long as the proposed amendments ‘relate to the 

same general set of facts.’” (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 761 quoting Kittredge 

Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048.)  

Defendant’s citation to Green v. Rancho Santa Margarita Co. (1994) 28 Cal.App.4th 686 is inapposite. 

There, defendant sought to amend its answer to allege a new affirmative defense. (Id. at 291-92.) As 

the court noted, the proposed amendment would have actually contradicted defendant’s previous 

verified pleading. (Id. at 693.) As such, completely new discovery and trial strategy would be required. 

The amendment also occurred after a first trial on the merits and a number of other procedural 

maneuvers by the parties. Given all those issues, the court found the trial court did not abuse its 

discretion in denying defendant’s request to amend. (Id. at 693-94.) The facts of this case are 

nowhere close to being similar. There is no “legal gamesmanship” at issue here.  

“Where the trial date is set, the jury is about to be impaneled, counsel, the parties, the trial court, and 

the witnesses have blocked the time, and the only way to avoid prejudice to the opposing party is to 

continue the trial date to allow further discovery, refusal to leave to amend cannot be an abuse of 

discretion.” (Magpali, supra, 48 Cal.App.4th at 488.) Here, there is no trial date, discovery has only 

just commenced, and the facts and causes of action outlined in the FAC only arose after the filing of 

the Complaint.  

Defendant has failed to show it would be prejudiced in any way if leave to amend is granted under 

these circumstances.  

 Failure to State A Claim  

 Defendant argues that the Motion should be denied because the FAC fails to state sufficient facts to 

support the two new causes of action. It is true that certain situations would call for denial of leave to 
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amend, such as when the “insufficiency of the proposed amendment is established by controlling 

precedent and where the insufficiency could not be cured by further appropriate amendment.” 

(California Casualty Gen. Ins. Co. v. Superior Court (1985) 173 Cal.App.3d 274, 280-81.)  

It is clear, however, that “the preferable practice would be to permit the amendment and allow the 

parties to test the legal sufficiency by demurrer, motion for judgment on the pleadings or other 

appropriate proceedings.” (Kittredge, supra, 213 Cal.App.3d at 1048 quoting California Casualty Gen. 

Ins., supra, 173 Cal.App.3d at 281.)  

Based on the above, Plaintiff’s Motion for Leave to File A First Amended Complaint is granted. 
Plaintiff shall file the FAC by close of business Friday, October 21, 2022.   
 

 

  

    

2. 9:00 AM CASE NUMBER:  C22-00613 
CASE NAME:  WILLIAM KOPAS VS.  LAFAYETTE OAKS ASSOCIATES, LP, A CALIFORNIA LIMITED 
PARTNERSHIP 
 *HEARING ON MOTION IN RE:  TO STRIKE PORTIONS OF FIRST AMENDED COMPLAINT  
FILED BY: LAFAYETTE OAKS ASSOCIATES, LP, A CALIFORNIA LIMITED PARTNERSHIP 
*TENTATIVE RULING:* 
 
The motion is denied without prejudice for failure to serve notice of the hearing date. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  C22-00929 
CASE NAME:  SHELLEY JENKINS VS. NISSAN NORTH AMERICA, INC. 
 *MOTION/PETITION TO COMPEL ARBITRATION    
FILED BY: NISSAN NORTH AMERICA, INC. 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Nissan North America, Inc.’s (“Defendant” or “Nissan”) Motion to 

Compel Arbitration and Stay Proceedings.  

For the following reasons, Defendant’s Motion to Compel Arbitration is granted. Defendant’s motion 

to stay is also granted, and the action is stayed pending the conclusion of the arbitration.  

Plaintiff’s objection 1 is overruled. (Hooked Media Group, Inc. v. Apple, Inc. (2020) 55 Cal.App.5th 323, 

338.) 

Factual Background: 

Plaintiff Shelley Jenkins (“Plaintiff”) purchased a 2017 Infiniti QX80 (“Vehicle”) on March 31, 2017. At 

the time of purchase, Plaintiff signed a Retail Installment Sale Contract (“RISC”). The RISC contained 

an arbitration provision. Plaintiff signed the portion of the RISC specifically agreeing to arbitration. 

On April 27, 2022, Plaintiff filed the instant action alleging violations of the Song-Beverly Consumer 
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Warranty Act, Civil Code Section 1790 et seq. (“Song-Beverly Act”) against Defendant Nissan, the 

manufacturer of the Vehicle. Plaintiff contends that she delivered the Vehicle to Nissan’s authorized 

service and repair facilities on at least seven occasions for various repairs which were to be covered 

by the applicable warranties. Plaintiff alleges that the defects, malfunctions, and nonconformities of 

the Vehicle continue to exist even after a reasonable number of attempts to repair.  

Nissan moves to compel arbitration based on the arbitration provision in the RISC. The arbitration 

provision states that it is governed by the Federal Arbitration Act (“FAA”), (9 U.S.C. § 1 et seq.) “and 

not by any state law concerning arbitration.” (Declaration of Scott D. Sharp (“Sharp Decl.”) Ex. B.) 

Nissan is not a signatory to the RISC, and as such Plaintiff argues it should not be able to compel 

arbitration.  

Analysis 

Existence of Arbitration Agreement 

The threshold issue of whether a valid and enforceable agreement to arbitrate exists is determined 

under California law and procedures. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 

Cal.4th 394, 413 ("Rosenthal"); Code Civ. Proc. §§ 1281.2, 1290.2.) Nissan, as the party moving to 

compel arbitration, bears the burden of proving the existence of the arbitration agreement by a 

preponderance of the evidence. (Rosenthal, supra, 14 Cal.4th at 413.) 

The Complaint makes clear that Plaintiff entered into a Retail Installment Sale Contract when she 

purchased the Vehicle. (Complaint at ¶5.) Defendant attaches a copy of the RISC as Exhibit B to the 

Sharp Declaration. Defense counsel Sharp declares that the RISC attached as Exhibit B is a “true and 

correct copy of what I am informed and believe is the [RISC] executed by Plaintiff for the purchase of 

the [Vehicle]. The RISC was produced by Plaintiff in response to Nissan’s limited Request for 

Production.” (Sharp Decl. ¶3.) Plaintiff objects to the first part of this statement, but, notably, does 

not object to Ex B itself.  

In reply, Defendant confirms that the RISC was produced by Plaintiff along with a verification of 

responses to request for production of documents. (Supp. Sharp Decl. ¶¶2-4.) 

As noted above, Plaintiff’s objection is overruled. As with other facts, the authenticity of a document 

can be established by circumstantial evidence. (Hooked Media Group, Inc., supra, 55 Cal.App.5th at 

338 citing People v. Valdez (2011) 201 Cal.App.4th 1429, 1435.) The RISC was “authenticated both by 

the attorney’s statement that they had been produced in discovery and by [its] form, which indicates 

validity.” (Ibid.) Plaintiff alleges she entered into a RISC for the purchase of the Vehicle, the RISC 

presented to the Court was produced by Plaintiff during discovery, and Plaintiff does not directly 

contest that it is not the RISC at issue or that she did not sign the document submitted. In addition, 

Plaintiff does not object to the RISC itself, just the statement by counsel.  

Based on the above, the Court finds that Nissan has shown by a preponderance of the evidence that 
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an arbitration agreement exists, as set forth in the RISC. Once the existence of an arbitration 

agreement is established, the burden is on the party opposing arbitration to prove a defense to the 

enforcement of the agreement. (Alvarez v. Altamed Health Services Corp. (2021) 60 Cal.App.5th 57, 

580.)  

Enforceability of Arbitration Agreement by Nissan 

The arbitration agreement terms are exactly the same as those in the RISC construed by the Court of 
Appeal in Felisilda v. FAC US LLC (2020) 53 Cal.App.5th 486, 490 (“Felisilda”). There, the Court held 
that the plaintiffs were properly compelled to arbitrate their warranty claims against the 
manufacturer, a nonsignatory to the RISC, under the terms of the arbitration provision of the RISC 
and the doctrine of equitable estoppel. As the Court explained: 

Under the doctrine of equitable estoppel, “as applied in ‘both federal 
and California decisional authority, a nonsignatory defendant may 
invoke an arbitration clause to compel a signatory plaintiff to 
arbitrate its claims when the causes of action against the 
nonsignatory are ‘intimately founded in and intertwined” with the 
underlying contract obligations.’ [Citations omitted.] ‘By relying on 
contract terms in a claim against a nonsignatory defendant, even if 
not exclusively, a plaintiff may be equitably estopped from 
repudiating the arbitration clause contained in that agreement.’ 
[Citations omitted.] 

(Id. at 495 [quoting Boucher v. Alliance Title Co., Inc. (2005) 127 Cal.App.4th 262, 271, 272].) (See also 

Victrola 89, LLC v. Jaman Properties 8 LLC (2020) 46 Cal.App.5th 337, 353 [applying equitable estoppel 

doctrine to permit non-signatories to compel arbitration].) 

The Court in Felisilda concluded that all claims by the plaintiffs in that case were properly ordered to 

arbitration based on the RISC arbitration provision and plaintiffs’ allegations that the express 

warranties sued upon accompanied the sale of the vehicle. As in Felisildes, “[t]hus, the sales contract 

[is] the source of the warranties at the heart of the case.” (Id. at 496.) In Felisilda, as in this case, 

Plaintiff’s claims against Nissan are based on the condition of the vehicle which the Court in Felisilda 

concluded was within the scope of the arbitration provision, including claims “against third party 

nonsignatories related to the condition of the vehicle.” (Id.) Notably, the Court of Appeal in Felisilda 

found equitable estoppel applied even though the dealership in that case had been dismissed from 

the action long before the Court of Appeal's ruling. (Felisilda, supra, 53 Cal.App.5th at 491.) 

Plaintiff argues that the “holding of Felisilda was incorrect as a matter of law,” and that this Court 

should ignore the holding of the California Court of Appeal and instead follow federal law. The 

California Supreme Court long ago held that this is something the trial courts cannot do. As the Court 

explained: 

Decisions of every division of the District Court of Appeal are binding upon all justice 
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and municipal courts and upon all the superior courts of this state … Courts exercising 

inferior jurisdiction must accept the law declared by courts of superior jurisdiction. It 

is not their function to attempt to overrule decisions of a higher court.” (Auto Equity 

Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.) 

This Court cannot, and will not, disregard Felisilda in favor of published or unpublished decisions of 

the federal courts that are at best persuasive, but not binding, authority on this Court. (T.H. v. 

Novartis Pharmaceuticals Corp. (2017) 4 Cal.5th 145, 175; People v. Gonzales and Soliz (2011) 52 

Cal.4th 254, 296 [“[W]hile we may find lower federal court decisions on points of state law 

persuasive, they do not control.”].) 

Plaintiff’s attempts to distinguish, or undermine, Felisilda are not persuasive. This Court is bound to 

follow Felisilda, unless or until a different result is reached in a published precedential decision by the 

California Court of Appeal or by the California Supreme Court. (Auto Equity Sales, Inc., supra, 57 

Cal.2d at 455.)  

Unconscionability  

Plaintiff contends that the arbitration agreement in the RISC is unconscionable, and therefore should 

not be enforced. As Defendant points out, however, the arbitration agreement contains a delegation 

clause. Specifically, the arbitration clause states, in relevant part: “Any claim or dispute … (including 

the interpretation and scope of this Arbitration Provision, and the arbitrability of the claim or dispute) 

… shall, at your or our election, be resolved by neutral, biding arbitration and not by a court action.” 

(Sharp Decl. Ex. B.)  

Under the FAA (as well as California law), “the enforceability of an arbitration agreement is ordinarily 

to be determined by the court.” (Ajamian v. CantorCO2e, L.P. (2012) 203 Cal.App.4th 771, 781; see 

also Aanderud v. Superior Court (2017) 13 Cal.App5th 880, 891.) “The parties may agree in the 

arbitration provision, however, that the enforceability issue will be delegated to the arbitrator.” 

(Ajamian, 203 Cal.App.4th at 781; Aanderud, 13 Cal.App.5th at 891.) Such provisions are often 

referred to as a ‘delegation clause.’  

In cases where there is a delegation clause, the Court must first determine whether the delegation 

clause is valid and enforceable before looking to the arbitration agreement as a whole. (See e.g. Tiri v. 

Lucky Chances, Inc. (2014) 226 Cal.App.4th 231, 240, 250; Rent-A-Center, West, Inc. v. Jackson (2010) 

561 U.S. 63, 68-69.) 

The U.S. Supreme Court in Rent-A-Center, W., Inc. v. Jackson (2010) 561 U.S. 63 (“Rent-A-Center”) 

“provided a framework” for considering if an employment arbitration agreement’s delegation clause 

was unconscionable. (Tiri, supra, 226 Cal.App.4th at 244.) “It explained that while there must be clear 

and unmistakable evidence that the parties intended to delegate arbitrability issues to the arbitrator, 

there is no requirement that conscionability also be ‘clear and unmistakable.’” (Ibid. quoting Rent-A-

Center, 561 U.S. at 69 fn.1.) “Importantly, it further explained that any claim of unconscionability 
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must be specific to the delegation clause.” (Ibid. italics in original.)  

As the First District Court of Appeal explained, “[w]ith this framework in mind, [the Court will] apply 

state conscionability principles to examine whether [plaintiff] sustained [his] burden of establishing 

that the delegation clause is unconscionable.” (Tiri, supra, 226 Cal.App.4th at 244.) 

Defendant maintains the RISC arbitration provision “clearly and unmistakably” delegates issues 

regarding the arbitrability of claims to the arbitrator. As the Supreme Court has acknowledged, when 

“the parties’ contract delegates the arbitrability question to an arbitrator, the courts must respect the 

parties’ decision as embodied in the contract.” (Henry Schein, Inc. v. White Sales, Inc. (2019) 139 S.Ct. 

524, 528.) Thus, if “a valid [arbitration] agreement exists, and if the agreement delegates the 

arbitrability issue to an arbitrator, a court may not decide the arbitrability issue.” (Id. at 530.) 

In opposition, Plaintiff does not address the arbitrability issue raised by Defendant, nor does she 

address any of the authority cited by Defendant.  

As noted above, the Court finds that Defendant has shown that a valid arbitration agreement exists. 

In addition, the Court finds that the arbitration agreement contains a clear and explicit delegation 

clause. Accordingly, any arguments regarding the arbitrability of the issues in this case are properly 

brought before the arbitrator.  

Waiver of Arbitration 

Plaintiff argues that although Defendant “has not expressly waived its alleged contractual right to 

arbitrate, surely it has implicitly waived that right by delaying four (4) months in bringing its Motion to 

Compel Arbitration.” (Opp. at 15:14-16.) 

“[A] party who resists arbitration on the ground of waiver bears a heavy burden [cite], and any doubts 

regarding waiver allegations should be resolved in favor of arbitration.” (St. Agnes Medical Center v. 

PacifiCare of California (2003) 31 Cal.4th 1187, 1195.) The general rule is that “wavier generally does 

not occur where the arbitrable issues have not been litigated to judgment.” (Id. at 1201.) In 

determining if there has been undue delay, the Court will look at a number of factors including 

“whether the delay ‘affected, misled, or prejudiced’ the opposing party.” (Ibid.) Plaintiff does not 

make any effort to show prejudice.  

Given that the Motion was filed approximately four months after Defendant was served, there is no 

pending trial date, and Plaintiff has not shown any prejudice as a result of the alleged ‘delay,’ the 

Court finds that Defendant has not waived its right to seek arbitration.  

Based on the above, Defendants Motion to Compel Arbitration is granted. Accordingly, the action is 
stayed pending completion of the arbitration. 
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4. 9:00 AM CASE NUMBER:  MSC15-02048 
CASE NAME:  NATIONAL COLLEGIATE VS SEVILLA 
 *HEARING ON MOTION IN RE:  TO SET ASIDE DISMISSAL AND ENTER JUDGMENT  
FILED BY: NATIONAL COLLEGIATE STUDENT LOAN TRUST 2006-2, A DELAWARE STATUTORY 
TRUST(S) 
*TENTATIVE RULING:* 
 
The motion to set aside the dismissal is granted and judgment shall be entered in favor of plaintiff 
and against defendant in the amount of $53,101.14. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC17-01417 
CASE NAME:  DI LORETO  VS.  CHASE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS  
FILED BY:  SPECIALIZED LOAN SERVICING LLC 
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to October 26, 2022, at 9:00 a.m., in Department 21. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC19-01331 
CASE NAME:  BULLOCK VS CITY OF ANTIOCH 
 *HEARING ON MOTION IN RE:  TO STRIKE OR TAX MEMORANDUM OF COSTS ON APPEAL  
FILED BY: CITY OF ANTIOCH, CALIFORIA 
*TENTATIVE RULING:* 
 
The motion is continued to October 19, 2022 at 9:00 a.m. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC19-01901 
CASE NAME:  VIEBELLA LLC VS FONBUENA 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: STILL UNDEFEATED LLC A CALIFORNIA LIMITED LIABILITY COMPANY 
*TENTATIVE RULING:* 
 
Defense counsel’s motion to be relieved from representing both defendants is granted.  
 

 

  

    

8 
. 

9:00 AM CASE NUMBER:  MSC19-01901 

CASE NAME:  VIEBELLA LLC VS FONBUENA 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: RUBIO, PAUL 
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*TENTATIVE RULING:* 
 
See Line 7. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-00885 
CASE NAME:  LOPEZ VS KHAWAJA, ET AL. 
 HEARING ON DEMURRER TO:  FOURTH AMENDED COMPLAINT BY DOORDASH  
FILED BY:  
*TENTATIVE RULING:* 
 

Before the Court are defendant DoorDash, Inc.’s demurrer and motion to strike plaintiff’s 
Fourth Amended Complaint (“4AC”). As discussed below, the demurrer is overruled as to the third 
cause of action, but sustained as to the first and second causes of action. The motion to strike is 
denied.  

No answer by DoorDash shall be required until after the hearing on the demurrer by 
defendant Khawaja on October 26, 2022. In the event that any amended complaint follows the 
Court’s ruling on that demurrer, DoorDash shall be permitted to respond to the amended pleading as 
it sees fit. If the demurrer is overruled on October 26, 2022, DoorDash must file and serve its answer 
by November 7, 2022.  

I. Background 

On January 31 or February 1, 2021, plaintiff’s vehicle was destroyed by defendants Tara 
Khawaja and Mark Lewis Hinton (collectively, “individual defendants”) when they crashed into his 
parked vehicle. Individual defendants were conducting food deliveries for DoorDash at the time of the 
collision, were intentionally driving on the wrong side of the street, exceeding speed limits, and were 
involved in the commission of serious crimes including transporting and ingesting illegal drugs (e.g. 
methamphetamine). Defendant Khawaja had a suspended license based on prior DUIs and an active 
warrant for her arrest at the time of the collision. Khawaja had violated other Vehicle Code provisions 
on numerous other occasions. The destruction of his vehicle caused significant disruption to plaintiff’s 
and his family’s lives. (4AC ¶¶9-16, 26-45.)  

Plaintiff attempted to resolve the issue of compensation through defendant Khawaja’s 
insurance, Progressive, which asserted that DoorDash was responsible because conducting food 
deliveries was commercial activity excluded under Progressive’s policy. DoorDash’s insurance, 
Assurant, also denied the claim, asserting it was not responsible because the individual defendants 
were not on the app at the time. Plaintiff unsuccessfully attempted to obtain recovery through the 
Khawaja’s insurance company, Progressive, and through DoorDash’s insurance company, Assurant. 
(4AC ¶¶17-19.) Litigation has since revealed that DoorDash knew that the individual defendants were 
working for it, and had destroyed plaintiff’s property. (4AC, ¶20.) 

In this version of the complaint, plaintiff contends he reviewed DoorDash's website, including 
after his property was destroyed, in order to obtain information about filing a claim. In reliance upon 
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the information, he filed a claim with Assurant. (4AC, ¶31.) 

Plaintiff filed this action on May 3, 2021. After he amended in response to an initial demurrer, 
the Court sustained later demurrers (and partially granted motions to strike) in response to the First 
Amended Complaint and Second Amended Complaint. Plaintiff was given leave to amend both times. 
In June 2022, a demurrer to the Third Amended Complaint (“TAC”) was partially sustained and 
partially overruled. The Court stated that because it was “the first challenge to the intentional 
misrepresentation cause of action and because plaintiff may further be able to allege a cause of 
action under the UCL,” he had leave to amend those two causes of action. 

The current 4AC alleges the following causes of action against DoorDash: intentional 
misrepresentation (C/A 1), unfair business practices under Business and Professions Code §§17200, 
17500, et seq. (C/A 2 and 3), negligence (C/A 4), and negligent hiring, supervision, or retention of 
employee (C/A 5). DoorDash demurred and moved to strike without first sufficiently meeting and 
conferring. The hearing was continued, DoorDash filed a supplemental declaration in support of the 
motions, and the Court now proceeds on the merits.  

II. Demurrer 

DoorDash generally demurs to the first through third causes of action.  

A. Intentional Misrepresentation (C/A 1) 

DoorDash again demurs to the cause of action for misrepresentation because (1) there is no 
causal relationship between plaintiff’s damages and the alleged misrepresentations since the 
misrepresentations occurred after the collision; (2) plaintiff cannot plead contrary to his original 
allegations concerning who made the misrepresentations since he first pleaded that it was Assurant 
and now tries to attribute the fraud to DoorDash; and (3) any statement that “the driver” was not on 
the app at the time was true.  

Contrary to Doordash’s portrayal of the Court’s previous ruling (see Memorandum of Points 
and Authorities in Support of Demurrer, 7:5-8), the allegations about who made the statements are 
not necessarily barred by the sham pleading rule. (See Declaration of Erin Benler-Ward in Support of 
Demurrer, Ex. E, p.12.) The third ground is also not entirely clear since, based on the judicially 
noticeable facts, the identity of the driver is unknown. Still, the lack of reliance is straightforward. 
Plaintiff cannot adequately describe why or how he relied on the fraudulent statements. While he 
contends he filed a claim relying on Assurant being DoorDash’s insurer, the insurer relationship is not 
alleged to be false, and while plaintiff contends he relied on the false statements about whether 
“driver” was on the app, actual reliance is lacking.  

The action he claims to have taken in reliance on the statement was to “file a lawsuit” (4AC, 
¶25.) This filing of a lawsuit more accurately reflects a lack of reliance. This pursuit of litigation is not 
a “decision not to exercise a right or power” that might otherwise qualify as reliance. (Small v. Fritz 
Companies, Inc. (2003) 30 Cal.4th 167, 174-175.)  

DoorDash’s demurrer to this cause of action is sustained, without leave to amend.  

B. Violations of UCL and False Advertising Law (C/A 2-3) 
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DoorDash demurs to these causes of action on the basis that plaintiff has not asserted 
standing because he did not order anything from DoorDash or rely on any advertising.  

California’s Unfair Competition Law (UCL) prohibits any unlawful, unfair or fraudulent 
business practice. (Bus. & Prof. Code, § 17200.) The broad scope of the statute encompasses both 
anti-competitive business practices and practices injurious to consumers. (Cel-Tech Communications, 
Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180.) Because the statute is written in 
the disjunctive, it establishes three varieties of unfair competition—acts or practices which are 
unlawful, or unfair, or fraudulent. (Id. at 180.)  

An action to enforce the UCL may be brought by any person or organization of persons 
“suffered injury in fact and has lost money or property as a result of such unfair competition.” (Bus. & 
Prof. Code, § 17204.) To satisfy these standing requirements, “a party must now (1) establish a loss or 
deprivation of money or property sufficient to qualify as injury in fact, i.e., economic injury, and (2) 
show that that economic injury was the result of, i.e., caused by, the unfair business practice or false 
advertising that is the gravamen of the claim.” (Kwikset Corp. v. Superior Court (2011) 51 Cal. 4th 310, 
322.)  

Plaintiff alleges three behaviors by DoorDash: (1) employing individuals DoorDash know are 
incompetent and unfit to operate motor vehicles, (2) deliberately using its app to exert pressures on 
workers, encouraging recklessness for DoorDash’s profit (see 4AC, ¶¶65-76), and (3) failing to abide 
by promises to the public regarding insurance coverage (see 4AC, ¶¶55-64). 

For the reasons discussed above in relation to the fraud cause of action and in the Court’s 
previous ruling in the demurrer to the TAC, plaintiff’s second cause of action does not state sufficient 
facts to constitute a cause of action under the UCL. (See In re Tobacco II Cases (2009) 46 Cal.4th 298, 
326 [noting “reliance is the causal mechanism of fraud” in imposing actual reliance requirement on 
plaintiffs prosecuting a private enforcement action under the UCL's fraud prong].)  

On the other hand, in his third cause of action, plaintiff does allege DoorDash pressure on its 
workers that encourages recklessness and failures to properly vet workers. These practices, as the 
Court has previously noted, could qualify under the “unfair” prong of the statutory scheme. While 
only on information and belief (see 4AC, ¶74), plaintiff sufficiently alleges causation and tethers the 
allegations to “established public policy” (see Majd v. Bank of America, N.A. (2015) 243 Cal.App.4th 
1293, 1303, citations omitted) of keeping roads safe, discouraging distracted driving, and ensuring 
drivers are properly insured. (See 4AC, ¶¶73, 76.) 

DoorDash’s demurrer is sustained without leave to amend as to the second cause of action, 
but overruled as to the third cause of action. 

III. Motion to Strike 

DoorDash requests that the Court strike various items of relief and portions of statements 
from the 4AC that suggest a basis for punitive damages. For example, Doordash seeks to strike 
descriptors such as “reckless, malicious, and oppressive." DoorDash also seeks to strike lines 1, 3, and 
5 from the Prayer for Relief (injunctive relief, punitive damages, and attorneys' fees and costs).  

DoorDash’s previous motion to strike targeted the same descriptors underlying punitive 
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damages and the same items of relief. That motion was denied with respect to punitive damages and 
related allegations. On the other hand, because of the ruling sustaining the demurrer to the UCL 
causes of action in the TAC, the Court granted the motion to strike relief specific to the UCL causes of 
action.  

This time, because a UCL cause of action has been sufficiently alleged in the 4AC, the motion 
to strike is denied in its entirety.  

 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-00885 
CASE NAME:  LOPEZ VS KHAWAJA, ET AL. 
 *HEARING ON MOTION IN RE:  TO STRIKE PORTIONS OF FOURTH AMENDED COMPLAINT BY 
DOORDASH  
FILED BY:  
*TENTATIVE RULING:* 
 
Please see line 9 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSN21-2307 
CASE NAME:  IN RE: 817 MAISON WAY, RICHMOND CA 94803-3571 
 HEARING IN RE:  CLAIMS TO DETERMINE DISBURSEMENT  
FILED BY: ATTORNEY LENDER SERVICES, INC. 
*TENTATIVE RULING:* 
 
No parties have filed claims for disbursement of the surplus funds so the money will remain deposited 
in the court’s account.  
 

 

  

    

12. 1:30 PM CASE NUMBER:  C22-01341 
CASE NAME:  ANM SALES, INC VS. NIKKI BOWERY 
 *HEARING ON MOTION IN RE:  TO COMPEL PERFORMANCE AND ENFORCE SETTLEMENT 
AGREEMENT  
FILED BY: ANM SALES, INC 
*TENTATIVE RULING:* 
 
Counsel to appear at 1:15 pm. 
 

 

 

ADD-ON 
 

 

  

    

13. 9:02 AM CASE NUMBER:  MSC20-01901 
CASE NAME:  BENNETT & JOHNSON VS FREMONT BANK, ET AL. 
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 *HEARING ON MOTION FOR DISCOVERY  MOTION TO COMPEL DEPOSITION FILED BY PLAINTIFF  
FILED BY: BENNETT & JOHNSON,LLP 
*TENTATIVE RULING:* 
 
The motion to compel the deposition is granted. The sanctions requested by both parties are denied. 
 

 

 


